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Purpose of the report
1. The purpose of this report is to 
· present the outcome of the recent High Court Case and, in the light of this judgment; 
· suggest some changes to our procedures for making any future TROs.
Strategic Planning Framework
· National Park Management Plan 

AR2
Identify the most appropriate measures to manage the use of motorised recreational vehicles on each sensitive ‘green lane’, and put all such measures in place by 2011.
Background
2. As Members of the Access Committee are aware, the Authority made a total of thirteen Traffic Regulation Orders (TROs) on unsealed routes (green lanes) in the National Park during 2008.  These TROs were made following the result of an extensive review of the National Park’s network of routes with possible or proven rights for recreational motor vehicles.  They were made to prohibit use by recreational motor vehicles for the purposes of preserving the amenity and conserving the natural beauty of the areas through which the routes pass. 

3. The Land Access Recreation Association (LARA) and two individuals commenced court proceedings in July 2008, against the Authority, to quash TROs made on eight of these routes.  When presenting their case to the High Court, LARA modified its position and asked that the court only quash TROs on four of the eight routes, since the TROs imposed on the remaining four routes accorded with the advice of the Yorkshire Dales Green Lane Advisory Group (YDGLAG).
4. The legal challenge was made under the Road Traffic Regulation Act 1984 (RTRA).  Such a challenge has to be made within 6 weeks of the orders being made, so is time limited.  No challenge was made in respect of the five TROs made in the second tranche of TROs, so these are unaffected by this decision.
The legal challenge
5. Following a two day hearing at the High Court in Leeds on 2 and 3 June the Court upheld LARA’s challenge.  The Authority lost the case and the Court quashed the TROs on the 4 routes requested by LARA.  The four routes are:

· Gorbeck Road and Stockdale Lane between Settle and Malhamdale 

· Street Gate near Malham Tarn to Arncliffe Cote

· Harber Scar Lane between Horton-in-Ribblesdale and High Green Field

6. LARA’s legal challenge was successful on two main grounds:
(1) failure by the Authority to have proper regard to the statutory  requirements of S122 of the Road Traffic Act; and 
(2) the irrational approach of the Authority in  only considering TROs that were full time, rather than TROs of a more limited nature , as an option where the status of the route in question as a Byway Open to All Traffic (BOAT)  was unrecorded on the Definitive Map . (NB this ground only succeeded in respect of 2 routes - Harber Scar Lane and Stockdale Lane). 

7. The key findings are described below.  (A copy of the full judgment can be seen at www.bailii.org/ew/cases/EWHC/Admin/2009/1425.rtf).  
S122 of the Road Traffic Act – the issue
8. The detail of s 122 is set out in the annex  to this report.  The Judge stated that the duty to secure the expeditious convenient and safe movement of vehicular traffic is prescribed by S122(1). However, that duty only takes effect so far as is practicable in the light of matters to be taken into account under s122(2). The Judge concluded that:
‘the Authority had not demonstrated that it carried out the balancing exercise required by section 122 in respect of each of the TROs. The necessity to carry out such an exercise was not brought sufficiently to its attention and there is no evidence that the exercise was in fact carried out. (Paragraph 80 of the Judgement)
Irrationality /Definitive Map Modification Order – the issue
9. The Judge concluded that it was irrational only to consider a permanent full time TRO in any case where byway open to all traffic (BOAT) status had not been established. Whilst he saw no reason why the strength of a DMMO application cannot be taken into account as a factor in determining the extent of any TRO but in his view it should only be one of a number of factors.  
The immediate effects of the Judgment on the Ground 

10. Whilst the judgment is clearly disappointing, the effect on the ground is limited.  This is because out of the four TROs quashed, only one of these routes, Gorbeck Road, has recognised rights for recreational motor vehicles and has BOAT status along its full length.  After the Authority’s decision to make the TROs, a decision in the Court of Appeal, (the Winchester Case) means the other three routes are no longer believed by the Authority to have rights for recreational motor vehicles along their full length. [DMMO applications for BOAT status were made before the cut off date prescribed by the Natural Environment and Rural Communities Act (NERC) but these are not considered to be valid applications for the purpose of the NERC exemption. Further, none of the other exemptions prescribed by NERC appear to apply, and as such any vehicular rights that may have existed, before the NERC Act, have been lost.  (The applicant was asked in July and August 2008, to supply any further evidence they have in this regard but none has been forthcoming).
11. The Authority has undertaken detailed investigation of these routes.  The current situation is:
·  Stockdale Lane - the Authority has refused to make an order for change of status to BOAT from bridleway, this matter was appealed and has been with the Government Office Yorkshire and Humber for approximately 15 months awaiting resolution.  
· Harber Scar Lane – the Authority has recently made orders for restricted byway and BOAT status (this will not create a through route for recreational motor vehicles). 
· Arncliffe Cote - the current status of the route was determined by public inquiry in 2001 and it is partially a BOAT and bridleway.  
12. Following the High Court decision the Authority has taken down the TRO signs on the four routes.  However on Arncliffe, Harber Scar, and Stockdale it has replaced them with Authority signs saying: 

Anyone using these routes as a through route by motor vehicle, without lawful authority, may be committing an offence under section 34 of the Road Traffic Act 1988 and will be liable to prosecution.
13. Under S34 of the 1988 Act the presumption is that the status recorded on the Definitive Map is correct and the onus is on the person using the route to have the evidence to show that the rights they are using do exist.
14. The Authority has revised information on its website about the TROs in place, (see www.yorkshiredales.org.uk/current_traffic_regulation_orders_in_the_yorkshire_dales_30.6.09-2.pdf ) together with its view on what rights exist,.  In addition the Authority has asked that voluntary restraint be exercised by motor vehicle users on all four routes because of their sensitivity.  The website information has also been circulated to vehicle users through the Yorkshire Dales Green Lanes Advisory Group membership.  

The effect of the judgment in terms of our future procedures for making a TRO
15. The legal judgment did not bring into question the Authority’s sensitivity assessment methodology, or its findings.  The judgment also showed that the Authority had complied with the National Park Authorities’ Traffic Orders (Procedure) (England) Regulations 2007 procedures in general terms – as this was one of the original grounds of challenge.  (A copy of the Regulations (Statutory Instrument) can be found at www.opsi.gov.uk/si/si2007/20072542.htm and the guidance pertaining to these Regulations at www.defra.gov.uk/wildlife-countryside/issues/public/npguid-tro.pdf).  However the Authority had failed in one very important aspect, namely compliance with the requirements of S122. 
16. It should be stressed that the Authority’s officers were well aware of the need to undertake this duty, and the factors that need to be considered and officers undertook the ‘balancing’ exercise in coming to their recommendations.  For example the TROs made excluded informal parking areas, and allowed for access to premises.  However the challenge was upheld because these considerations were not explicit in the decision making process.  It was not clear from the Access Committee papers that members had considered S122 and the balancing exercise that needs to undertaken when they decided to consult on and subsequently make full time permanent TROs on eight routes. 
17. The judgment gives us clarity in the ways the Authority needs to be explicit in the future.  It is suggested that if/when TROs are considered as a management option  the following points should be addressed:  
· All reports relating to TROs need to set out section 122 in full and state clearly how it has been considered in coming to any recommendation for a TRO (rather than just repeating or paraphrasing the relevant legislation in the body of the report).
· The ‘statement of reasons’ which is available for public inspection and accompanies the statutory notice for consultees should refer to section 122 and explain how it has been considered and the balancing exercise undertaken , so that consultees can respond to this.

· The green lanes framework ‘checklist’ (in appendix 4 of Management of the use of ‘green lanes’ in the Yorkshire Dales National Park) be removed from this document, as it is too simplified and is unhelpful in its current form eg whilst it says section 122 should be considered ‘in all cases’, it does not explain how, and the balancing required.
A Way Forward
18. The court case was not concerned with whether there were good, substantive, reasons for making the original TROs.  Nevertheless the Authority must rethink appropriate management options for these four routes, from scratch, in light of current circumstances.  
19. A year on the status of two of the routes (Harber Scar Lane and Stockdale Lane) has been clarified through the Authority’s research and this will need to be taken into account when considering what form of management is appropriate.    
20. As regards Arncliffe Cote and Gorbeck Road, where vehicular rights are proven for either the whole route of part of it, the sensitivity assessment found these routes had a high sensitivity to recreational motor vehicle use.  (For example the BOAT section of Arncliffe Cote is a SSSI, SAC and a RAMSCAR). 
21. As a first step the route assessment reports for these routes will be up-dated, to show their current route condition, level of use, and sensitivity. Reconsidering the future management of these routes is a priority by officers, and will be reported back to Access Committee at the next meeting.
22. There are of course powers to impose a temporary TRO should it become apparent that the surface is being damaged or there is risk of danger to the public - ahead of the assessments being completed. 
23. In terms of what the Authority should learn, corporately, from the experience, the Green Lanes Management/TRO process had already been selected as one of the Major Project Reviews to be carried out this year, before the High Court decision was known, by the Audit and Review Committee  at its meeting in February 2009. The lessons learnt from the court proceedings will now form an important part of this review.  
Conclusion

24. It is clearly disappointing that the Authority lost the court case. However on the basis of the judgment this report makes some suggestions as to how the Authority can improve its procedures, in future, in relation to various aspects of the decision making process.  Further the judgment has enabled a framework to be laid out that the Authority and other local authorities in England can use when making TROs on unsealed routes in the future.

RECOMMENDATION

25. That Members note the report.
Kathryn Beardmore
Access and Recreation Manager
25 June 2009
Background documents:
Management of the use of ‘green lanes’ in the Yorkshire Dales National Park - November 2007 final framework
Judgement of Judge John Behrens in the High Court of Justice [2009] EWHC 1425 (Admin)

Annex

SECTION 122 OF THE ROAD TRAFFIC REGULATION ACT 1984
Section 122 RTRA 1984 imposes a duty on authorities in exercising their functions to make TROs as follows:
(1) It shall be the duty of every local authority upon whom functions are conferred by or under this Act, so to exercise the functions conferred on them by this Act as (so far as practicable having regard to the matters specified in subsection (2) below) to secure the expeditious, convenient and safe movement of vehicular and other traffic (including pedestrians) and the provision of suitable and adequate parking facilities on and off the highway or, in Scotland, the road.

(2) The matters referred to in subsection (1) above as being specified in this subsection

are—

(a) the desirability of securing and maintaining reasonable access to premises;

(b) the effect on the amenities of any locality affected and (without prejudice to the generality of this paragraph) the importance of regulating and restricting the use of roads by heavy commercial vehicles, so as to preserve or improve the amenities of the areas through which the roads run;

(bb) the strategy prepared under section 80 of the Environment Act 1995 (national air quality strategy);

(c) the importance of facilitating the passage of public service vehicles and of securing the safety and convenience of persons using or desiring to use such vehicles; and

(d) any other matters appearing to . . . the local authority . . . to be relevant.

(3) The duty imposed by subsection (1) above is subject to the provisions of Part II of the Road Traffic Act 1991.
PAGE  
1
Access16july09TROsHighCourt

